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Court of Appeals of the District of 


No. 6016. 

The Fidelity and Deposit Company of Maryland, Surety, 

Plaintiff in Error, 

vs. 

Herbert E. Hurley, Trading, &c. | 

1 Municipal Court of the District of Columbia. 

No. A-6205. 

Herbert R. Hurley, Trading as J. E. Hurley, Plaintiff, 

vs. 

James H. Elkins, Construction Company, a 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Cdurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

2 Declaration. 

Filed June 26,1929. | 

The plaintiff Herbert E. Hurley, trading as J. E. Hurley, 
sues the defendant James H. Elkins Construction Com¬ 
pany, a corporation organized and existing undef the laws 
of the State of Alabama and doing business in tl|e District 
of Columbia, for the sum of Eight hundred fifty-four and 
55/100 dollars ($854.55) which said sum the said defend¬ 
ant owes, and for which it is justly indebted to the plaintiff 
for goods, wares and merchandise sold and actually de- 

1—6016a 


Corporation, 
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livered by the said plaintiff to the said defendant and 
for work and labor done and performed by the said 
plaintiff for the said defendant, all at the said defend¬ 
ant’s special instance and request; that said goods, wares 
and merchandise were actually delivered to the said 
defendant and were received by it, and the said work and 
labor was actually done and performed for the said de¬ 
fendant ; that the items are fully set out in the annexed 
particulars of demand which is a just and true account of 
said indebtedness, and is referred to and made a part 
hereof; that the prices charged are and were reasonable 
and just, and are those which the said defendant agreed 
to pay the said plaintiff; and that although demand has 
been made upon the said defendant for the payment of the 
sum claimed herein, it has not paid the same or any part 
thereof. 

Wherefore the said plaintiff brings this suit and claims 
of and from the said defendant the said sum of Eight hun¬ 
dred fifty-four and 55/100 dollars ($854.55) with interest 
thereon at the rate of six (6) per centum per annum from 
the 14th day of June, 19*29, according to the said particulars 
of demand, besides costs of this action. 

(Signed) BARNARD & JOHNSON, 

! JOHN W. WOOD, 

i Attorneys for Plaintiff. 

3 Copy. 

Writ of Attachment Before Judgment. 

Filed Municipal Ct. D. C. June 27, 1929. 

In the Municipal Court of the District of Columbia, 321 

John Marshall Place N. W. 

No. A-6205. 

Herbert E. Hurley, Trading as J. E. Hurley, Plaintiff, 

vs. 

James H. Elkins Construction Co., a Corp., Defendant. 

The President of the United States to the Marshal of said 
District, Greetings: 

You are hereby commanded to attach, seize, take into 
your custody the defendant’s goods, chattels, and credits 
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which shall be found in this District, to the v^lue of eight 
hundred fifty-four and 55-100 Dollars ($854.55), with inter¬ 
est from the 14th day of June, 1929, being the amount of 
the plaintiff’s claim against the defendant als shown by 
h- affidavit, duly filed in this cause; and the further sum of 
$25.00, for the costs and charges which may ajccrue in the 
premises; and the same so attached safely keep, subject to 
the orders of the Court, unless the defendant of the person 
in whose possession the property is attache^, deliver to 
you to be filed herein, his undertaking, to be Approved by 
the Court, with sufficient surety or sureties, to abide by 
and perform the judgment of the Court in relation to said 
property. 

And you shall serve a notice on the defendant, if it be 
found in the District, and on any person in wliose posses¬ 
sion any property or credits of the defendant’s may be 
attached, to appear in said Court on or before tljie twentieth 
day, exclusive of Sundays and legal holidays, j after serv¬ 
ice of such notice, and show cause, if any th^re be, why 
the property or credits so attached should ijiot be con¬ 
demned, and execution thereof had; said notice t[o be served 
on the defendant by delivering to it a copy of tlijs writ; and 
return this writ so indorsed as to show how an^l when you 
have executed it. 

Witness the Honorable George C. Aukam, Presiding 
Judge of said Court, this 26th dav of June, A. I). 1929. 

(Signed) BLANCHE NEFF, 

Clerk 

(Signed) By N. H. DOWNS, 

Assistant Clerk. 

Let this writ issue. 

(Signed) BLANCHE NEFF, 

Clerk. 

Interrogatories to be Answered by the Garnishee. 

1. Were you, at the time of the service of the annexed 
writ of attachment, or have you been, betweeiji the time 
of such service and the filing of your answer to j this inter¬ 
rogatory, indebted to the defendant? If so, hpw, and in 
what amount? 

Answer: As above. 

2. Had you, at the time of the service of the annexed writ 
of attachment, or have you had, between the tir^ie of such 

i 
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service and the filing of your answer to this interrogatory, 
any goods, chattels, or credits of the defendant in your 
possession or charge? If so, what? 

Answer: As above. 

Under date of February 4, 1929 Janies H. Elkins Con- 
struction Company an unincorporated concern, by James 
H. Elkins, owner, entered into a contract with the James 
Baird Company,i Incorporated to supply certain materials 
and do certain work as sub-contractor for steel construc¬ 
tion upon the Internal Revenue Building in Washington, 
D. C., for which the James Baird Company was and is the 
general contractor. 

On or about April 2, 1929 the said James H. Elkins ad¬ 
vised the James Baird Company that he had incorporated 
his business under the name of James H. Elkins Construc¬ 
tion Company, Incorporated, and wished to assign the 
aforesaid contract with the James Baird Company to the 
said James H. Elkins Construction Company, Incorporated. 
And on April 2, 1929 the said James Baird Company ex¬ 
pressed its willingness that the said contract should be so 
assigned and consented thereto. On April 5, 1929, the 
said James H. Elkins Construction Company, Incorporated 
notified the James Baird Company of its acceptance of said 
assignment. 

Certain work has been done under said sub-contract and 
certain payments have been made on account thereof and 
there was due by the James Baird Company for work per¬ 
formed under the terms of said contract on June 26, 1929 
the sum of $25,650.00. 

JAMES BAIRD CO., INC., 

' Garnishee. 

T. W. McQUEN, 

Vice-Pres. 

Subscribed and sworn to before me this 27th dav of June, 
A. D. 1929. 

(Signed) , CLYDE S. BAILEY, [seal.] 

[notary seal.] Notary Public. 

Notice to Garnishee. 
i June 26, 1929. 

To James Baird Co., Inc., Garnishee, 

1S00 E St. N. W.: 

You are hereby notified that any property or credits of 
the defendant in your possession or charge, or any indebt- 
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edness of vours to the defendant at the time of the service 

* i 

of the annexed writ of attachment or between! the time of 
such service and the filing of your answer to tljie foregoing 
interrogatories, are seized by virtue of the said writ of at¬ 
tachment, and you are also notified to appear in said Court 
on or before the twentieth day, exclusive of Sundays and 
legal holidays, after the service of this notice, and show 
cause, if any there be, why the property and credits so 
attached should not be condemned and execution thereof 
had. | 

(Signed) E. C. SNYpER, 

U. S.\ Marshal, 

(Signed) By T. L. DOYLE, 

Deputy. 

To James Baird Company, Inc., Garnishee: j 

You are required to answer the foregoing interrogatories, 
under oath, within ten davs after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim with interest and costs of suit. 

(Signed) HERBERT E. HURLEY, 

Tra-dinq as J. E. Hurley, plaintiff. 
BARNARD & JOHNSON, 

JOHN N. WOOD, 

Attorneys for Plaintiff. 

Appraisement. 

We, the undersigned, citizens of the District of I Columbia, 
being summoned and duly sworn by the U. S. lyTarshal to 
appraise the following goods and chattels, attached the — 
day of-, 192-, by virtue of the within Writ pf Attach¬ 

ment, do appraise the same to be of the value of $—, to 
wit: -. 


Given under our hands and seals this — day of -, 


192-. 


! • 

[seal.] 

i 

• i 

[seal.] 

i 

[seal.] 

1 Received above property from the TJ. S. Marsi 

I day of-, 192-. 

lal the — 

• 

i 
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[Endorsed:] No. A6205. In the Municipal Court of the 
District of Columbia, 321 John Marshall Place N. W. Her¬ 
bert E. Hurley, trading as J. E. Hurley, Plaintiff, vs. James 
H. Elkins Const. Co., a Corporation, Defendant. Writ of 
attachment before judgment. Marshal’s Return, attached 
as per schedule filed herewith. Filed June 27,1929, Munici¬ 
pal Court, D. of C. Attached goods, chattels, and credits 
of the defendant in hands of James Baird Co., Garnishee, 

S. P. Dodd, Agent, and said-furnished with copies 

of this Writ, Interrogatories and notices prescribed by 
sections 446 and 456 of the code 6-26, 1929. Edgar C. Sny¬ 
der, IT. S. Marshal, by H. A. McNinch, Deputy. U. S. Mar¬ 
shal, Wash., D. C., June 26, 1929, Received. 

4 Order of Court of July 8th , 1929, Releasing Attach¬ 

ment. 

Mins. 44, p. 90. 

The defendant, James H. Elkins Construction Company, 
having given bond with Fidelity and Deposit Company of 
Maryland as surety for the dissolution of the attachment 
issued herein on 26th day of June, 1929, and directed to 
James Baird Construction Company and said bond having 
been approved by the court on July 8, 1929, it is ordered 
that the said attachment be and the same is herebv re- 
leased. 

5 In the Municipal Court of the District of Columbia. 

No. A-6205. 

Herbert E. Hurley, Trading as J. E. Hurley, Plaintiff, 

vs. 

James H. Elkins Construction Company, a Corporation, 

Defendant. 

Dissolution Bond. 

Know all men by these presents that we, Fidelity and 
Deposit Company of Maryland and James H. Elkins Con¬ 
struction Company, a corporation, are held and firmly 
bound unto Herbert E. Hurley, trading as J. E. Hurley, 
plaintiff in the above styled cause in the sum of Eighteen 
Hundred ($1,800.00) Dollars, to be paid to the above named 
plaintiff, liis heirs, executors, administrators or asigns; for 
which payment well and truly to be made, we bind our¬ 
selves, and each of us, our and each of our heirs, executors 
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i 

I 

and administrators, jointly, severally and firijiily by these 
presents. I 

And for the payment of this Bond, and suph judgment 
as may be rendered thereunder, we hereby waive our right 
to claim personal property as exempt to us unper the Con¬ 
stitution and Laws of the State of Alabama, or any other 
State or District in the United States. 

Sealed with our seals and dated this the 3rd day of 
July, 1929. j 

The condition of the above obligation is j such, That 
whereas, on the 26tli day of June, 1929, the hbove named 
Plaintiff procured the issuance of a Writ of Garnishment 
our of said Court, in the above stvled cause, to the Gar- 
nishee therein named, James Baird Company, pic., for the 
sum of Eight Hundred fifty-four dollars a^id fifty-five 
cents, ($854.55), summoning the said Garnishej?, to appear 
before the said Court, and make answer as such Garnishee, 
as required in said Writ of Garnishment. And whereas, 
the said defendant desires to procure the dissolution of the 
said Garnishment, and the discharge of the saicl Garnishee. 

Now, therefore, if the said above bound Defendant shall 
pay, or cause to be paid, to the said Plaintiff, such Judg¬ 
ment as may be rendered or ascertained to exist, in favor 
of the said Plaintiff and against the said Defendant in said 
cause, together with the costs of suit, then this obligation 
to be null and void: otherwise to remain in full force and 
effect. 

JAMES H. ELKINS CONSTRUCTION 
COMPANY, INC., 1l. s.l 

(Signed) By JAS. H. ELKINS, 

President. 

\ffpcf • 

(Sgd.) J. JOHN EVRY, 

[seal.] Secretary. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, [l. s.] 

(Signed) By WILLIAM P. ENGEE, 

Attorney-in-fact. 

FIDELITY & DEPOSIT ‘ COMPANY, 
OF MARYLAND, [seal.] 

(Signed) Bv L. C. ROSENKRANS, 

L. C. ROSENKRANS, 

Atty.-in-fact. 
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Witness: 

(Sgd.) JIM GIBSON. 

(Sgd.) MILDRED BAN. 

Approved July 8, 1929. 

(Signed) JAMES A. COBB, 

Judge. 

6 Judgment on July YJth, 1929, for Plaintiff by Defaidt. 

Mins. 39, p. 411. 

Upon motion of plaintiff for judgment by default on his 
duly verified demand, it is considered that the plaintiff 
recover of defendant the sum of Eight hundred and fifty- 
four and 55-100 Dollars ($854.55) with interest from June 
14, 1929, and costs, and have execution thereof. 

Order of Court of July 22nd, 1929, Vacating and Setting 

Aside Order of July 8th, 1929, Releasing Attachment. 

Mins. 44, p. 140. 

Come now the parties hereto and it is by the court hereby 
ordered that the order entered herein on July 8, 1929, re¬ 
leasing the property attached by the plaintiff be vacated, 
set aside and held for naught, with consent of counsel 
herein. 

Judgment of Condemnation for the Plaintiff Against the 
James Baird Company, July 24th, 1929. 

Mins. 44, p. 161. 

Comes now the plaintiff and prays judgment of con¬ 
demnation against the credits of defendant attached by 
the United States Marshal on June 26, 1929 in the hands 
of James Baird Company, Inc., garnishee, Whereupon, it 
appearing by the answer of the said garnishee filed herein 
that they are indebted to said defendant in the sum of 
Twenty Five Thousand Six Hundred Fifty Dollars ($25,- 
650), nothing being shown to the contrary, it is ordered 
that the said sum, or so much thereof as may be necessary 
be and the same is hereby considered in the hands of the 
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said garnishee toward the satisfaction of plaintiff’s re¬ 
covery herein. 

i 

i 

7 Motion to Arrest and Set Aside Judgment of 

Condemnation. j 

Filed Julv 26, 1929. 

I 

Now comes James Baird Company, Inc., garnishee in the 
above entitled cause, and moves the Court to abrest and set 
aside the judgment of condemnation heretofore on, to wit, 
July 24, 1929, entered against it herein, and tor grounds 
hereof the said garnishee shows to the Court : 

1. That the attachment and garnishment hereinbefore 
issued against it on June 26, 1929, was, upon tlje defendant 
giving a bond with the Fidelity and Deposit Company of 
Maryland as surety thereon, on the 8th day of J[ulv, 1929 by 
order of this Court, released: whereupon this garnishee was 
discharged and all its liability under said attachment and 
garnishment ceased and the funds in its hands became fully 
released from the effect of said garnishment ajnd the said 
Fidelity and Deposit Company of Maryland in and by be¬ 
coming surety on the aforesaid bond was substituted in the 
place and stead of this garnishee, all as provided by law. 

2. That on February 4, 1929, James H. Elkins Construc¬ 
tion Company (James H. Elkins, Owner) assignor to the de¬ 
fendant in the above entitled cause, as a subcontractor en¬ 
tered into a certain building contract with thi$ garnishee 
under which the defendant was to have furnished certain 
work and materials for the construction of the nelw U. S. In¬ 
ternal Revenue Building now in the course of construction; 
that the defendant started upon the performance of its said 
subcontract but thereafter defaulted therein and failed to 
carry out the terms thereof; whereupon this garnishee on 
July 15, 1929, by reason of the default of said defendant in 
the prosecution of the work comprehended by said subcon¬ 
tract and pursuant to the provisions thereof, cancelled 

8 the said subcontract and took over the prosecution 
and completion of the work covered by s^id subcon¬ 
tract; that under the provisions of said subcontract the de¬ 
fendant, after its default aforesaid is not entitled) to receive 
any further payment thereunder until the worjc shall be 
wholly finished at which time, if the unpaid balalnce of the 
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amount to be paid under said subcontract shall exceed the 
exceed the expenses incurred by this garnishee in finishing 
the work, said excess shall be paid by this garnishee to the 
defendant, but if such expenses shall exceed said unpaid bal¬ 
ance, the defendant shall pay the difference to this garnishee, 
that the aforesaid work has not yet been completed; that 
certain claims of persons and corporations for compensation 
for materials and/or labor furnished to the defendant in the 
prosecution of the work provided for in said subcontract, 
have been presented to this garnishee, for which claims the 
garnishee might become liable under the provisions of its 
contract with the completion bond given to the United States 
Government; that said garnishee therefore pursuant to the 
provisions of said subcontract has retained and will here¬ 
after retain any and all payments due or hereafter to become 
due under said subcontract in order to indemnify itself 
against anv such liens or claims. 

3. That on July 17,1929, there was entered in the above en¬ 
titled cause a judgment against the defendant in favor of the 
plaintiff, which judgment should also have been entered 
against the said Fidelity and Deposit Company of Maryland, 
surety on the bond as aforesaid, as provided by law. 

4. That on July 22, 1929, this Court, without notice to or 
the consent of the said James Baird Company, Inc., gar¬ 
nishee, and after this Court had lost all jurisdiction over this 
garnishee, passed an order vacating and setting aside its 
prior order of July 8,1929, which said order of July 22,1929, 
was without warrant of law and beyond the Court’s 

power. 

9 (Signed) G. THOMAS DUNLAP, 

SWINGLE and SWINGLE, 
(Signed) By EDWARD A. SWINGLE, 

i Attorneys for James Baird 

i Company, Inc., Garnishee. 

District of Columbia, ss: 

I, Thomas W. McKnew, being first duly sworn on oath de¬ 
pose and say that I am Vice-president of the James Baird 
Company, Inc., garnishee in the above entitled cause; that I 
have read the foregoing motion to arrest and set aside the 
judgment of condemnation referred to therein; that I am 
the agent of said James Baird Company Inc., and have au- 
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thoritv to make this affidavit; that the facts therj 
in said motion are true. 

(Signed) THOMAS W. IV 


ein set forth 
cKNEW. 


Subscribed and sworn to before me this 26th day of July, 
1929. 

(Signed) SAMUEL P. D' 

Notary Pui 

Notice. 


ODD, 

Uic, D. C. 


i 

To Messrs. Barnard & Johnson and John W. Wood, Evans 
Building, Attorneys for plaintiff, and Messrs. Syme and 
Svmc, Attorneys for Defendant: 

Please take notice that the above motion will be set for 
hearing in the Municipal Court before Judge Cobb at ten 
o’clock A. M., on Julv 30,1929. 

(Signed) * G. THOMAS DUNLAP. 

SWINGLE and SWINGLE, 
(Signed) By EDWIN A. SWINGLE, j 

Attorneys for James l\aird 

Company, Inc., Garnishee. 


Service of a copy of the above motion, ajhdavit and 
10 notice is hereby acknowledged this 26th day of July, 
1929. 

(Signed) BARNARD & JOHNSON, 

“ JOHN W. WOOD, 

Attorney- for Plaintiff. 
(Signed) SYME and SYME, j 

Attorney- for Defendant. 

i 

Memorandum of Order Setting Aside Judgment of Con¬ 
demnation and Memorandum of Order of Alugust 5th, 


1929, Vacating and Setting Aside the Order of 


\July 22nd , 


1929, Vacating the Order Releasing the Attachment. 

August 5, 1929. 

Mins. 44, p. 183. 

Upon consideration of the motion filed herein by the 
garnishee to arrest and set aside the judgment qf condem- 
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nation entered in this cause on July 22nd, 1929, it is con¬ 
sidered that the said motion be granted and it is ordered 
that said judgment be vacated, set aside, and held for 
naught. 

Further, upon motion of the plaintiff it is ordered that 
the order entered herein on July 22nd, 1929, vacating and 
setting aside the order of release in this cause be hereby 
set aside and held for naught. i 

Suggest ion of Bankruptcy. 

Filed August 20, 1929. 

Now comes R. H. Eggleston who has heretofore been 

duly appointed as Receiver of the Defendant Corporation 

bv the United States District Court of the Southern Di- 
* 

vision of the Northern District of Alabama, and who has 
qualified as such, by his attorneys, Syme and Syme, and 
suggests to this Honorable Court that the Defendant in the 
above entitled danse was on the 31st day of July, 1929, 
adjudicated a bankrupt by the said United States District 
Court for the Southern Division of the Northern District 
of Alabama. 

(Signed) SYME and SYME, 

By SAM A. SYME, 

i Attorneys for the Receiver. 

11 Appearance of Bion B. Libby, Esquire, as Attorney 
for Plaintiff, February 7th, 1933. 

Filed Februarv 7th, 1922. 

v 7 

Please enter my appearance for Herbert E. Hurlev, plain¬ 
tiff. 

(Signed) BION B. LIBBY, 

901 Evans Building. 

Motion for Judgment. 

Filed February 8th, 1933. 

Comes now the plaintiff by his attorney, Bion B. Libby, 
and moves for judgment against the Fidelity and Deposit 
Company of Maryland, a party to an undertaking hereto- 
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fore executed by said Fidelity & Deposit Company of Mary¬ 
land, and filed herein. 

(Signed) BION B. LIBBY, 

901 Evans Building>, 
Attorney fon Plaintiff. 

Fidelity and Deposit Company of Maryland, 

Albee Building, 

Washington, D. C.: 

Please take notice that the foregoing motion will be in 
order for hearing on Friday, February 10, 1933, at ten 
o’clock A. M., or as soon thereafter as counsel mav be 
heard. 

(Signed) BION B t LIBBY. 

Service of copy of the foregoin 
this — dav of February, 1933. 

12 Judgment for Plaintiff Against the Fidelity and De¬ 
posit Company of Maryland and Exception of De¬ 
fendant in Error Thereto in Terms of the Docket 
Entry of the Judgment of May 1 6th, 1933. 

May 16, 1933. 

Mins. 69, p. 484. 

Upon consideration of the plaintiff’s motiorj for judg¬ 
ment against the Fidelity and Deposit Company of Mary¬ 
land, a party to an undertaking hereto executed, by said 
Fidelity and Deposit Company of Maryland! an- filed 
herein, it is ordered that said motion be, and tfie same is 
hereby granted, whereupon counsel for the sa|d Fidelity 
and Deposit Company of Maryland duly notes an exception. 

Wherefore it is considered that the plaintiff jrecover of 
the Fidelity and Deposit Company of Maryland, surety for 
the James H. Elkins Company, a corporation the sum of 
Eight hundred fifty-four and 55-100 dollars ($854.55) with 
interest from June 14, 1929, and costs and have execution 
thereof. 

Supersedeas Undertaking on Appeal , $2,500.00, Approved 

and filed. 

Undertaking on appeal with The Americap Bonding 
Company of Batlimore, surety, filed by Fidelity and De- 



g motion acknowledged 
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posit Company of Maryland and approved bv Court, June 
5, 1933. 

Order of Court Ext ending Time in Which to File Tran¬ 
script of Record in Court of Appeals. 

June 23, 1933. 

Mins. 74, p. 115. 

Upon motion of The Fidelity and Deposit Company of 
Maryland, a corporation, a party to an undertaking hereto¬ 
fore executed, it is ordered that the time for producing and 
filing with the Clerk of the Court of Appeals the transcript 
of Record in the above entitled cause be, and the same is 

hereby extended twenty da vs from this date. 

•> •> * 

13 Designation of Record. 

Filed June 8, 1933. 

Now comes the Fidelity and Deposit Company of Mary¬ 
land, plaintiff in error in the above entitled cause, and des¬ 
ignates the parts of the record which it desires to have in¬ 
cluded in the transcript, said parts being considered suf¬ 
ficient for the determination of the questions raised on writ 
of error, namely: 

1. Declaration, Attachment before judgment with return 
of service shown thereon; 

2. Answer of James Baird Company filed June 27th, 
1929; 

3. Order of Court of July 8th, 1929, releasing attach¬ 
ment ; 

4. Bond releasing attachment with memorandum of ap¬ 
proval of bond by Court; 

5. Judgment on July 17th, 1929, for plaintiff by default 
on verified demand for $854.55 with interest from June 14th, 
1929, and costs; 

6. Order of Court of July 22d, 1929, vacating and set¬ 
ting aside order of July 8th, 1929, releasing attachment; 

7. Judgment of condemnation for the plaintiff against 
the James Baird Company July 24th, 1929; 

8. Motion to arrest and set aside judgment of condemna¬ 
tion filed bv garnishee, James Baird Company, Julv 26th, 
1929; 
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9. Memorandum of order setting aside judgment of con¬ 
demnation and memorandum of order of August 5th, 1929, 
vacating and setting aside the order of July £2d, 1929, va¬ 
cating the order releasing the attachment; j 

10. August 20tli, 1929, suggestion of bankruptcy of the 
defendant, James H. Elkins Construction Corhpany; 

11. Appearance of Bion B. Libby, Esquire, as attorney 

for plaintiff, February 7th, 1922; i 

14 12. Motion for judgment by plaintiff against the 

Fidelity and Deposit; ! 

13. Judgment for plaintiff against the Fidelity and 

Deposit Company of Maryland and exception of defendant 
in error thereto, in terms of the docket entry lof the judg¬ 
ment of May 16th, 1933; j 

14. Supercedeas undertaking on appeal $£,500.00 ap¬ 
proved and filed; 

15. Order extending time in which to file transcript of 
record in Court of Appeals; 

16. This designation. i 

(Signed) HAMILTON and Hamilton! 

JOHN J. HAMILTON, j 

By HENRY R. GOWER, j 

Attorneys for Fidelity and 
Deposit Company of Maryland. 

Service of a copy of the above designation of record 
acknowledged this 8th dav of June, 1933. i 

(Signed) * BION B. LI^BY, 

Attorney for flaintiff. 

15 Filed Jun. 2, 1933, Municipal Court, District of 

Columbia. I 

i 

i 

United States of America, ss: | 

The President of the United States to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 1 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between Herbert E. Hurley (trading 
as J. E. Hurley), Plaintiff, and James H. Elkins Construc¬ 
tion Company, a Corporation, Defendant, Municipal Court 
No. A-6205, The Fidelity and Deposit Company of Mary- 
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land, Surety, a manifest error hath happened, to the great 
damage of the said Fidelity and Deposit Company of Mary¬ 
land, as by its complaint appears. We being willing that 
error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States should be 
done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 2nd day of June, in the 
year of our Lord one thousand nine hundred and thirty- 
three. 


[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Jun. 2, 1933, Municipal Court, Dis¬ 
trict of Columbia. 


16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 16, both inclusive, to be a true and cor- 
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rect transcript of the record, according to direction of coun¬ 
sel herein filed, copy of which is made part of! this tran¬ 
script, in Cause, At Law, No. A 6205, wherein Herbert E. 
Hurley, (trading as J. E. Hurley), Plaintiff, and! James H. 
Elkins Construction Company, a Corporation, defendant, 
The Fidelity and Deposit Company of Maryland, surety, as 
the same that remains upon the files and of recojrd in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th dav of July, 1933. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NE^F, 

Clerk Municipal Court, D. C. 

Endorsed on cover: In error to the Municipal! Court of 
the District of Columbia. No. 6016. The Fidelity and 
Deposit Company of Maryland, surety, plaintiff in error, 
vs. Herbert E. Hurley, trading, &c. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 10, 1933. Henry W. Hodges, 
Clerk. 
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« Henry R. (Jower, 

Attorney for Plaintiff in Error, 



\ 


. vl 

i 

** <\ 


V 


* / -w- 

• N i. 


PRESS OF JUDD & DETWEILER, INC., WASHINGTON, D. C. 

" . r . t-> 


r\ . 


. i 





IN THE 


|/rort of IppOHls, :: idrict of | oIumbia. 


APRIL TERM, 1933 


No. 6016 


THE FIDELITY AND DEPOSIT COMPANY 
MARYLAND, Surety, Plaintiff in Error, 


OF 


HERBERT E. HURLEY, Trading as J. E. Hurley. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR, 
FIDELITY AND DEPOSIT COMPANY 01* MARY¬ 
LAND. 


Statement of the Case. 

In this case, writ of error to the Municipal Court was 
granted to review a judgment of that court, Entered on 
May 16, 1933, against the plaintiff in error, Fidelity and 
Deposit Company of Maryland, surety on bond to release 
an attachment, this entry of judgement against ^he surety 
having been made three years and ten months—fifteen 
terms of the Municipal Court—after judgment j)y default 
in the case was entered against the defendant,! the prin- 
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cipal in the bond, The Elkins Company. The question 
involved in the case is as to the power of the Munici¬ 
pal Court, after such an interval of time, to enter judg¬ 
ment against the surety under the circumstances of the 
case; and this question is raised by writ of error to 
review the action of the Municipal Court in entering such 
judgment on motion. 

Proceedings in 1929. 

In 1929, June 26, defendant in error Hurley filed suit in 
the Municipal Court against the James H. Elkins Construc¬ 
tion Company, for labor and materials used in repairing 
equipment of the Elkins Company; and Hurley issued an at¬ 
tachment, or garnishment, which w’as served on the James 
Baird Company, and the Baird Company answered on June 
27, 1929, that there was due by the Baird Company to the 
Elkins Company the sum of $25,650. On July 8, the Elkins 
Company filed a dissolution bond to release the attachment 
which had been served on the Baird Company. The princi¬ 
pal in this bond was the Elkins Company and the plaintiff in 
error, Fidelity and Deposit Company was the surety 
therein. On July 17, the defendant in error, Hurley got 
judgment against the Elkins Company, by default. This 
judgment was sought only against the Elkins Company, 
and not against the Fidelity and Deposit Company, and the 
entry of judgment was against the Elkins Company alone. 
On July 22, the defendant in error Hurley, (apparently to 
clear the way for judgment of condemnation against the 
Baird Company), secured an order of court setting aside 
and vacating the order of July 8, which had released the 
attachment by bond; and on July 24, defendant in error 
Hurley, got judgment of condemnation against the Baird 
Company in respect of the credits of the Elkins Company 
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in the hands of the Baird Company, or so inch thereof 
as was necessary. 

Then the garnishee, the Baird Company, became active 
and moved to arrest the judgment of condemnation 
against it, and on August 5, the court on tl^e motion of 
the Baird Company, set aside the judgment of condemna¬ 
tion and vacated the order of July 22, which had in turn 
vacated the order of July 8. The result soiight by this 
course of the garnishee, the Baird Company, was to re¬ 
lease the garnishment or attachment and to put back into 
effect the bond releasing the attachment. On August 20, 
the bankruptcy of the Elkins Company was suggested. In 
these proceedings, so far as the docket of the Municipal 
Court shows, the last action by the defendant in error, 
Hurley, plaintiff below, was to secure judgment of con¬ 
demnation against the Baird Company on July 24, 1929. 

Proceedings in 1933 

i 

All of the matters shown above occurred during the 
year 1929. The next action in the case was not had until 
1933. On February 7, 1933, appearance was entered of 
counsel now representing the defendant in ^rror, and 
motion was made for judgment against the plaintiff in 
error, Fidelity and Deposit Company, the surety in the 
bond to release the attachment. And on May id, 1933, the 
court granted the motion and judgment was entered for 
defendant in error, Hurley, against the plaintiff in error, 
Fidelity and Deposit Company, surety on the Attachment 
release bond for the same amount as the judgment entered 
against The Elkins Company, principal on the Attachment 
release bond, Hurley, three years and ten months prior 
thereto. 

2 n i 
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The contention of the defendant in error, in the Munici¬ 
pal Court was that the entry of judgment on July 17, 1929, 
against the Elkins Company alone, and not against the 
Fidelity and Deposit Company, as well, was a clerical 
error, which could later be corrected. But the plaintiff in 
error, Fidelity and Deposit Company contended that the 
entry of July 17, 1929, was not only not a clerical error, 
but that it was precisely the judgment prayed for by 
Hurley, with the plan of later securing judgment of con¬ 
demnation against the garnishee, Baird Company, which 
had answered that it held credits of $25,000, rather than 
to take judgment against the Elkins Company and also the 
Fidelity and Deposit Company, on a bond upon which there 
might be no liability. And the plaintiff in error insists that 
the choice so made by the defendant in error Hurley, 
shows conclusively that there was no clerical error, and 
that in the absence of such a showing of error, the action 
of the court stands and cannot now be vacated or set aside; 
and that the action of the Municipal Court in entering 
judgment on May 16,1933, against the Fidelity and Deposit 
Company, was beyond the power and authority of the 
Municipal Court. 

ARGUMENT. 

The Court was without power and authority to enter 
judgment in May, 1933, against the surety, Fidelity and De¬ 
posit Company, in view of the prior judgment entered in 
July, 1929, against the principal, The James H. Elkins Con¬ 
struction Company. There was no clerical error in the 
entry of the judgment of July, 1929. 

The judgment entered against the defendant, James H. 
Elkins Construction Company, on July 17, 1929, was ren¬ 
dered either under the general common law jurisdiction 
of the court or under statutory authority. 
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If entered under the general common law jurisdiction 
of the court, the judgment cannot now be disturbed. 

“At common law and in the absence of statute chang¬ 
ing the rule, only one final judgment may be entered 
in an action, which must completely dispose of the 
whole case as to all parties.’’ 

33 Corpus Juris, page 1127, Sec. 75. 

In Overland Co. v. Alexander , 43 App. D. C. 282, at page 
284, the court said: 

“At common law but one final judgment could be 
rendered in a single cause of action between the same 
parties. This is the rule generally followed i n this 
country in the absense of any rule or statute to the 
contrary. The principle is well settled in this jurisdic¬ 
tion.” 

In Polk v. Smolik, 44 App. D. C., 55, at page 59, the court 
said: 

“No principle is better settled or of moije universal 
application, that no court can reverse or annul its own 
final decrees or judgments for errors of fact or law 
after the term in which they have been rendered unless 
for clerical mistakes; * * * or to reinstate a cause 

dismissed by mistake.” 

The rules of the Municipal Court (Rule 9) provide for 
four terms a year beginning on the first Tuesday in Jan¬ 
uary, April, July and October, and therefore fifteen terms 
of the Municipal Court have intervened betweeii the entry 
on July 17th, 1929, of judgment against the defendant El¬ 
kins Company and the entry on May 16th, 1933, of judgment 
against the Fidelity and Deposit Company. 

Two final judgments have been entered in the s^me action 
with an interval between the two entries of approximately 
three years and ten months, and in this interval fifteen 
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terms of the court have passed, and no joint judgment has 
as yet been entered. 

The petitioner, Fidelity and Deposit Company, contends 
that if the judgment of July 17th, 1929, against the Defend¬ 
ant Elkins Company alone, was entered under the common 
law jurisdiction of the Municipal Court, that Court by the 
entry of that judgment exhausted its power to enter judg¬ 
ment in this action, and by the entry on May 16th, 1933, of a 
second judgment in this action, that is, more than one final 
judgment in the one action, the Municipal Court committed 
error to the damage and prejudice of the petitioner. And 
that the entry of the judgment against the petitioner, Fidel¬ 
ity and Deposit Company alone, on May 16th, 1933, the 
second judgment in the action, was beyond the power of 
the court in that three years and ten months—fifteen terms 
of the court—had passed since the entry of the first judg¬ 
ment in 1929. 

If the judgment was entered under apparent statutory au¬ 
thority such authority could only have been section 455 of 
the Code, (Title 24, Sec. 131 of 1929 Code) which provides 
in part: 

If property or credits attached be released upon an 
undertaking given as aforesaid, and judgment in the 

action be rendered in favor of the plaintiff, it shall be a 
joint judgment against both the defendant and all 
persons in said undertaking for the appraised value of 
the property or the amount of the credits.” 

Since there was no joint judgment, apparently the judg¬ 
ment was not rendered under statutory authority. If it 
be contended that judgment was so entered under Sec. 455, 
the entry operates as a discontinuance as to the Fidelity 
and Deposit Company. 

“At common law the entry of judgment against one 
or more joint defendants operated as a discontiuance 



as to all the others, and merged the cause of action in 
the judgment, preventing further prosecution of it 
against the others in the same or subsequent actions.” 

33 Corpus Juris, page 1129. 

In Sessions v. Johnson, 95 U. S., at page 34^, the Court 
said: 

i 

“ * * * nor can he maintain a joint Action after 

he has recovered judgment against one ofj the parties 
in a separate action, as the prior judgment|is a waiver 
of his right to pursue a joint remedy. ’ ’ 

i 

In U. S. v. Le filer, 11 Peters at pages 100J 101, (star 
pages) the Court said: 

“If there be one principle of law settled beyond all 
question, it is this, that whensoever a cau^e of action 
in the language of the law, transit in rem judicatam, 
and the judgment thereupon remains in full force un¬ 
reversed, the original cause of action is merged and 
gone forever.” 

While the direction in section 455 as to entry of a joint 
judgment, is of course, statuory, still, the judgment when 
entered has the character and incidents of a judgment at 
common law; for there is no applicable statutory provi¬ 
sion in the D. C. Code changing the characteristics of the 
judgment as a common law judgment. And a statutory 
judgment can no more be set aside after term than a com¬ 
mon law judgment. Board v. Juvenile Court, 43 App. 
D. C., 599. 

Code section 455 (Title 24 section 131 of the 1|929 Code) 
is the only statute under which judgment could be entered 
in this case. 

Code section 1211 (title 24—sec. 251—of the 1929 Code) 
might seem to be applicable. But this section is general in 
application and the part of section 455 providing for joint 
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judgment is particular and directed to the very undertak¬ 
ing required to be filed under section 455. Any conflict be¬ 
tween section 1211 and section 455 in this case must be re¬ 
solved in favor of section 455. 

In Tri-State Motor Co. v. Standard Co ., 51 App. D. C. 
109, the Court said at p. Ill: 

“The pivotal question then, in the case before us is 
whether the conflict between sections 445 and 479a is 
irreconcilable. The answer is found in the following 
language of the Supreme Court of the United States 
in United States v. Chase, 135 U. S. 255, 10 Sup. Ct. 
756, 757 (34 L. Ed. 117):” 

“It is an old and familiar rule that, ‘where there is 
in the same statute, a particular enactment (sec. 455) 
and also a general one (sec. 1211) which in its most 
comprehensive sense, would include what is embraced 
in the former, the particular enactment must be opera¬ 
tive, and the general enactment must be taken to affect 
only such cases within its general language as are not 
within the provisions of the particular enactment’. 

* * ru j e a ppij es wherever an act contains 

general provisions and also special ones upon a subject, 
which, standing alone, the general provisions would 
include. * * * 

#***### 

When the Congress enacted 445, its attention was 
specifically directed to the matter of attachments, while 
it may not have been thinking of attachments at all 
when it framed section 479a. That which must have 
been in the mind of the Congress controls that which 
may not have been although included within the 
language of 479a. Following this reasoning, we hold 
that section 479a, being a general statute, does not 
provide for bonds in attachment proceedings—that 
subject is goverened by section 445. 

Believing that the court did not err in overruling the 
motion to discharge the attachment, its action is af¬ 
firmed, with costs.” 
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(The code section numbers 455 and 1211 in parentheses 
above are not in the opinion—but have been inserted in this 
writing.) 

The Tri-State case also indicates that Code jsec. 479a is 
inapplicable to this Hurley v. Elkins case. A\s the court 
said on page 111 of the above case—51 App. D. 0. 

“When the Congress enacted section 44ij>, its atten¬ 
tion was specifically directed to the matteij* of attach¬ 
ments, while it may not have been thinking of attach¬ 
ments at all when it framed section 479a." 1 

And in this connection it should be noted that section 479a, 
is limited in its operation to the Supreme Court of the Dis¬ 
trict of Columbia, hence it is inapplicable to thd Municipal 
Court. | 

It is our view that section 479a of the 1901 Cbde has no 
application whatever to this case. But in orde^ to aid in 
the presentation of this view, in case there shoul^l be refer¬ 
ence to the section in argument, we set out bel^w the sec¬ 
tion in part: 

Sec. 479a. Title 3, section 3, 1929 Code. In all cases 
where, by the provisions of this code, a bond is required 
from an executor, administrator, administrator cum 
testamento annexe , administrator de bonis non , guard¬ 
ian, committee, collector, trustee, receiver, assignee for 
the benefit of creditors, or any other fiduciary appointed 
or confirmed by the Supreme Court of the District of 
Columbia, or any member thereof, or where a bond is 
required from any party to a cause or proceeding pend¬ 
ing in such court, such bond shall be in the fprm of an 
undertaking, under seal, in a maximum amount to be 
fixed by the court, conditioned as required bjy law, the 
surety or sureties therein submitting themselves and 
each of them, their and each of their heirs, executors, 
administrators, successors, and assigns to abide by and 
perform the judgment or decree of the coiirt in the 
premises, and further agreeing that, upon default by 
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the principal in any of the conditions thereof, the dam¬ 
ages may be ascertained in such manner as the court 
shall direct; that the court may give judgment thereon 
in favor of any person thereby aggrieved against such 
principal and sureties for the damages suffered or sus¬ 
tained by such aggrieved party, and that such judgment 
may be rendered in said cause or proceeding against all 
or any of the parties, whose names are thereto signed. 7 ’ 

The entry of judgment on July 17, 1929, against The 
Elkins Company alone was not a clerical error. Further, 
the defendant in error has been guilty of laches. 

The docket shows that the defendant in error Hurley, 
represented by Messrs. Barnard and Johnson, and Mr. 
John A. Wood (as attorneys), on July 17, 1929, while the 
bond to release attachment was in effect, took judgment 
against the defendant, Elkins Company, alone. The bond 
on which the Fidelity and Deposit Company was surety, 
was then in effect; why was no judgment sought against 
the Fidelity and Deposit Company, surety? 

On July 22, 1929, the order releasing the attachment on 

bond, was vacated, and the attachment was again made 

effective. This i could only have been done on motion of 

Hurley, plaintiff below. On July 24, 1929, judgment of 

condemnation against the Baird Company, garnishee, was 

entered. This again, could only have been on motion of 

Hurlev. 

* 

Hurley then abandoned the case; all subsequent steps 
(until 1933) were taken by the garnishee, the Baird Com¬ 
pany. 

There is only one possible inference from this record, and 
that is, that the original counsel for defendant in error 
Hurley, wanted judgment of condemnation against the 
garnishee, the Baird Company, and did not ask for, and did 
not intend to ask for, and did not want judgment against 
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the surety, the Fidelity and Deposit Company. It is a fair 
inference that the reason for this choice, so obviously made, 
was that original counsel for Hurley considered that judg¬ 
ment against the surety on the Alabama form of Dissolu¬ 
tion Bond, filed in the case, might not be maintained, and 
might be slow and uncertain of collection; while judgment 
of condemnation against the garnishee, Baird Company, 
(who had answered with available credits of ovler $25,000) 
would secure quick satisfaction. 

Counsel succeeding original counsel for Hurled now takes 
the position that Hurley intended to ask for judgment 
against the surety, Fidelity and Deposit Company, as well 
as against the defendant, Elkins Company; an«l that the 
failure to make such an entry was a clerical e^ror which 
may now be corrected. This position is completely with¬ 
out support in the record, is entirely inconsistent with the 
original position of the defendant in error, and it was be¬ 
yond the power of the Municipal Court to make the entry 
of judgment against the surety in May 1933. 

Further, the defendant in error is affected by the lapse 
of time which has passed. Since August 5, 1929, according 
to the contention of the defendant in error, Hurley has been 
in a position to have asked for judgment against the surety; 
but three years and ten months were allowed to p^ss before 
such a motion was made. On July 22, 1929, Hjurley had 
the order approving the attachment release bond, (set aside; 
and on July 24, took judgment of condemnation against the 
garnishee, the Baird Company. This was Hurley’s last 
action in the case, until 1933. Hurley then abandoned the 
case. The subsequent orders were made on motion of the 
garnishee, Baird Company. Can Hurley take advantage of 
a situation created by action of the garnishee, opposite to, 
and inconsistent with the situation created by Hurley? 
His action on July 24, 1929, was an objection td the suf- 
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ficiency of the attachment release bond; and on this ob¬ 
jection, the filing and approval of the bond were set aside 
and the bond became ineffective. 

The garnishee, for its own purposes and interest, tried to 
set up the attachment release bond again; can Hurley take 
advantage of this action of the garnishee, without notice 
to or the consent of the suretv ? 

Summary. 

The defendant in error. Hurley, in July 1929, made a de¬ 
liberate choice between (1) taking judgment against the 
surety, Fidelity and Deposit Company, on the bond to re¬ 
lease attachment, or (2) taking a judgment of condemna¬ 
tion against the garnishee, the Baird Company. Hurley 
choose to vacate the attachment release bond, on which the 
Fidelity and Deposit Company was surety, and to take 
judgment of condemnation against the Baird Company. 
And clear and definite record of this choice was made on 
the docket of the Municipal Court. And this choice re¬ 
mained undisturbed bv Hurlev for three vears and ten 

i 

months. 

The defendant in error cannot now be heard to sav that 

i 

the action so taken by competent counsel, and so recorded 
in two different entries on the court docket, with an inter¬ 
val of five days between the steps so taken, was uninten¬ 
tional or was a clerical error. 

We respectfully submit that the judgment of the Munici¬ 
pal Court should be reversed. 

George E. Hamilton, 

John J. Hamilton, 
i George E. Hamilton, Jr., 

Henry R. Gower, 

Attorneys for Plaintiff in Error , 
Fidelity and Deposit Company of Maryland. 

(3957) 
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IN THE 


Court of Appeals, district of Columbia 

April Term, 1933. 


No. 6016. 


The Fidelity and Deposit Company of Maryla 
Surety, Plaintiff in Error , 
vs. 

Herbert E. Hurley, Trading as J. E. Hurley, 
Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN ERRpR 

HERBERT E. HURLEY. I 


STATEMENT OF THE CASE. 

Defendant in error feels that the statement of flie 
case as appearing in plaintiff in error’s brief is hot 
sufficiently comprehensive to present the issues tjiis 
Court is called upon to determine in a way which fairly 
reflects the diligence of defendant in error in the pros- 
ecution of the instant case. Since the question of his 
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laches and abandonment of the proceedings are raised 
by plaintiff in error the following circumstances which 
appear from the affidavit of defendant in error filed in 
the Municipal Court in support of his motion for judg¬ 
ment against the Fidelity and Deposit Company of 
Maryland, and copy of which affidavit is appended to 
defendant in error’s objections to allowance of the 
writ of error filed herein are called to the Court’s at¬ 
tention. Defendant in error’s sworn statement brieflv 
summarized discloses that although the original pro¬ 
ceedings in the Municipal Court were instituted on his 
behalf by counsel who appear from the docket to have 
been Barnard & Johnson and John W. Wood, Esquires, 
the fact was that defendant in error never had anv 
business with the firm of Barnard & Johnson, but 
solely with Guy Johnson, Esquire, the junior member 
of that firm who had represented defendant in error 
since 1918, in which vear he was left through the 
death of his father with the present business which was 

conducted bv Mr. Johnson until defendant in error 
•/ 

became of age and competent to carry it on alone. 

John W. Wood was an employee of said Johnson and 

was never at any time employed by defendant in error. 

The affidavit sets out in detail the efforts made by 

defendant in error to stimulate action bv Johnson in 

* 

prosecuting the case, which efforts continued to within 
a few days of the latter’s death in July, 1930, and at 
one time culminated in a demand for his withdrawal 
and the return of the papers in the cause, which was 
refused by Johnson with the promise to vigorously 
prosecute the case. John W. Wood, prior to the death 
of Guy Johnson, had left his employ and been ap¬ 
pointed an Assistant United States District Attorney, 
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i 

and when thereafter applied to by defendant in error 
to obtain and turn over the papers in the case reported 
that Mr. Johnson’s affairs were in an upset condition 
and this particular file either mislaid or lost. Defen¬ 
dant in error further deposed that he continued to 
make frequent inquiries as to the file and finally con¬ 
sulted his present counsel, and further, that the Elkins 
Construction Company claim had always been carried 
as an open account on his books. 

Opposing counsel, with their accustomed candor, 
concede that the plaintiff in error, surety, was not! prej¬ 
udiced in making any defense or obtaining recoupment 
by the delay in entry of judgment and with their per¬ 
mission this circumstance is included in the statement 
of facts. 

In a single instance the statement of the case ap¬ 
pearing in plaintiff in error’s brief is not supported 
by the record. On page 2 toward the bottom this state¬ 
ment appears: 


“This judgment ivas sought only a gains 


Elkins Company, and not against the Fidelity 


and Deposit Company, and the entry of judi 
was against the Elkins Company alone.” 


t the 


ment 


onlv 


AVliile on July 17, 1929, judgment was entered 
against the Elkins Construction Company, the State¬ 
ment that “judgment was sought only against the 
Elkins Company” is mere assumption. The dbcket 
entrv is: 

“Upon motion of plaintiff for judgment by de¬ 
fault on his dulv verified demand, it is considered 
that the plaintiff recover of defendant the sum of 
Eight hundred and fifty-four and 55-100 Dollars 
($854.55) with interest from June 14, 1929, and 
costs, and have execution thereof.” (R. 8) 
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and as will be discussed in the argument it is the con¬ 
tention of defendant in error that the entry of judg¬ 
ment against the Elkins Construction Company auto¬ 
matically required, by force of the statute, Sec. 455 
Code of Laws of the District of Columbia (1924), 
Title 24, Sec. 131 Code of the District of Columbia 
(1929), the entry of a joint judgment against all par¬ 
ties in the {undertaking given to release the attachment. 

QUESTIONS INVOLVED. 

Plaintiff in error has beclouded this appeal by at¬ 
tempting to create issues which are not supported by 
the Record. There are in reality but two issues vital 
to the determination of the case. 

I. Was the failure to enter judgment against the 
surety on the undertaking given to dissolve the gar¬ 
nishment at the time judgment by default was ob¬ 
tained against the defendant a clerical error by force 
of Sec. 455 Code of Laws of the District of Columbia 
(1924) Title 24, Sec. 131 Code of the District of Co¬ 
lumbia (1929)? 

II. Has defendant in error been guilty of laches? 


0 


ARGUMENT. 

I. 

The Failure to Enter Judgment Against the Surety on 
the Bond Given to Release the Garnishment When 
Judgment by Default Was Obtained Against the 
Defendant Was An Error by the Clerk of thfe Mu¬ 
nicipal Court and Can Be Corrected at a Subse¬ 
quent Time. 

Defendant in error readilv concedes the correctness 
as abstract legal propositions of the two contentions 
stressed in the brief of plaintiff in error (a) that only 
one final judgment can be entered in an action which 
must dispose of the case as to all parties, and (b) that 
a final judgment cannot be set aside after term. 

The case of the defendant in error must sta^id or 
fall upon the construction which this Court places 
upon the last paragraph of Sec. 455 Code of Laws of 
the District of Columbia (1924) Title 24 Sec. 131 Code 
of the District of Columbia (1929) which enacts: 

“If property or credits attached be released up¬ 
on an undertaking given as aforesaid, and judg¬ 
ment in the action be rendered in favor of the 
plaintiff, it shall be a joint judgment against both 
the defendant and all persons in said undertaking 
for the appraised value of the property or the 
amount of the credits.” 

i 

The language of the statute, “ * * ' it SHALjL be 

a joint judgment against both the defendant anfl all 
persons in said undertaking * * * ’ ’, is clearly man¬ 
datory and not permissive. Upon what then is there 
for plaintiff in error to bottom his contention that de¬ 
fendant in error sought only a judgment against} the 
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defendant, even if the inference upon which it is sought 

to be based, namely that defendant in error made a 

deliberate choice in asking only for judgment against 

the defendant because he doubted the sufficiencv of the 

* 

bond and sought a quick settlement of his judgment 
against the garnishee, could be supported by the rec¬ 
ord? Defendant in error had no discretion in the 
situation. By force of the statute in obtaining judg¬ 
ment against the defendant he likewise obtained judg¬ 
ment against all persons on the undertaking given to 
release the garnishment, in this case the single surety 
who is thei plaint iff in error here. Defendant in error 
had no choice as to against whom he should seek judg¬ 
ment for the statute had provided that a judgment 
against the defendant should be a joint judgment 
against all persons on the undertaking and automati- 
callv it became such if the Clerk had not made an error 
in entering the judgment on the minutes. 

There is no foundation whatever for the contention 
that two final judgments have been entered in the pres¬ 
ent cause, i The entry of judgment against the surety 
plaintiff in error was entered nunc pro tunc and merely 
corrected the error of the Clerk in entering judgment 
only against the defendant contrary to the provisions 
of the statute. 

The only judgment which could be entered against 
the surety! was a joint judgment with the defendant 
for it was never a party defendant, joint or otherwise, 
to the cause. The Supreme Court of the United States 
has repeatedly stated the status of a surety, situated 
as the plaintiff in error finds itself, to be merely that 
of a quasi party to the proceedings. 

In Pease vs. Rathbun-Jones Engineering Company , 
243 U. S. 2173, the Court at page 27S said: 
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“Some of the district courts, bv formal rjule of 
court require the bond to contain an express Agree¬ 
ment that the court may, upon notice to the sure¬ 
ties, proceed summarily against them in the orig¬ 
inal action or suit. See Rule 91, Ariz. Dist. Court 
Rules, adopted March 5,1912; Rule 90, Wash. Dist. 
Court Rules, 1905. But this is not a general provi¬ 
sion; nor is it a necessary one. For, as this court 
has said, sureties ‘become quasi parties to the pro¬ 
ceedings, and subject themselves to the jurisdic¬ 
tion of the court, so that summary judgment may 
be rendered on their bonds. ’ Babbitt v. Finn 
(Babbitt v. Shields) 101 U. S. 7, 15, 25 L. ed. 820, 
822. ” ! 

No independent judgment could be rendered against 
the surety, which was only a quasi party and ifs re¬ 
sponsibility depended solely upon the entry of judg¬ 
ment against the defendant, which having been ob¬ 
tained immediately became a joint judgment against 
defendant and all parties in the undertaking as ex¬ 
pressly provided by the statute. 

It is a power inherent in the authority of every Court 
having general jurisdiction to correct clerical errors, 
and the passing of the term in which its own final de¬ 
crees or judgments have been rendered, does not qual¬ 
ify this power. j 

R. L. Polk Company vs. Smolik , 44 App. £). C. 
55 at p. 59. 

Karrick vs. Wetmore , 25 App. D. C. 415. 

Karrick vs. Wetmore (s. c.), 205 U. S. 141 at 
p. 152. 

In the case at bar it appeared upon the face of the 
record that the Fidelity & Deposit Company of IVMary¬ 
land was surety on the bond given to release the gar- 


s 


irishment and it therefore became the dutv of the Clerk 
upon the rendition of judgment against the defendant 
to enter a joint judgment against the defendant and 
the surety on the bond as provided by Sec. 455 Code 
of Laws of the District of Columbia heretofore cited. 

The attention of the Court is directed to two cases 
in the Supreme Court of the District of Columbia aris¬ 
ing upon the same state of facts as the instant case, 
and in which the same defendant gave identic bonds 
with the one in suit to dissolve the garnishments with 
the plaintiff in error as surety. In both Galliher & 
Bro. vs. Elkins Construction Company , Law Xo. 76,859, 
and IIeelnnger Company vs. Elkins Construction Com¬ 
pany, Law Xo. 76,886, Mr. Justice Ilitz, then a Justice 
of that Court, rendered a joint judgment against the 
defendant and the surety. In the Galliher case, judg¬ 
ment was entered against the defendant and surety on 
the same day, but in the Hechinger case judgment was 
entered against the defendant on July 29, 1929, but not 
against the surety until a succeeding term, namely, on 
December 19, 1929. 


II. 

Defendant in Error Has Not Been Guilty of Laches 
Which Would Defeat His Right to Judgment 
Against the Surety on the Bond Given to Release 
the Garnishment. 

It is conceded that plaintiff in error, surety, has not 
been prejudiced by the delay in obtaining judgment 
against it and it is submitted that the law is well 
settled that; indemnitors are not released by mere laches 
but only by some gratuitous positive act of the in¬ 
demnitee causing substantial prejudice. 


The leading ease on the subject is Fidelity & D(eposit 
Company of Maryland vs. P. L. O'Bryan , et cfl., ISO 
Ky. 277, and in the last paragraph of the Opinion, 
Judge Carroll summarizes the law as follows: 

‘ 4 Under the law, as we understand it, the laches 
or negligence of the indemnitee that will release 
the indemnitors on a bond of indemnity, condi¬ 
tioned like the one here in question, must pe the 
direct result of some act or conduct on the part of 
the indemnitee, but for which he would not] have 
suffered any loss. In other words, when the in¬ 
demnitee is sought to be made liable on his under¬ 
taking, he must not, by his laches or negligence, 
put upon the indemnitors a burden they woujd not 
otherwise be compelled to bear; but this duty does 
not go to the extent of obliging the indemnilec to 
bring suit against his principal or third parties to 
protect the indemnitors, or to take any steps to re¬ 
cover from his principal or third parties the fund 
for which he has become liable on his undertaking. 
It is the business of the indemnitors to resort, for 
their own protection, to remedies like these, if! they 
desire to do so.” 


No rights of any kind have been lost by plaintiff in 
error through delay in having judgment entered 
against it and it is in exactly the same position that it 
was on the date that it executed as surety the 
bond under seal given to release the garnishment 
and mere lapse of time without substantial prej¬ 
udice will not relieve a surety. In Fidelity (ft De¬ 
posit Company of Maryland vs. O'Bryan, supra, four¬ 
teen years elapsed between the time when the liability 
of the surety was created and the date that its respon¬ 
sibility to answer thereto was finally established by 
the Court. I 
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OTHER POINTS RAISED BY PLAINTIFF IN 

£RROR. 

Judgment against plaintiff in error was sought and 
obtained under the provisions of Sec. 455 of the Code 
heretofore cited, and defendant in error does not and 
could not base his right to recover on Sec. 1211 of the 
Code discussed in the brief of opposing counsel. Sec. 
1211 is applicable only to suits upon obligations where 
parties are jointly or severally or jointly and several- 
lv liable for the pavment of money. The case at bar is 
not an action on the bond given to release the garnish¬ 
ment, but is a suit to recover for repairs made upon 
the equipment of a contractor and to which as pre¬ 
viously discussed plaintiff in error is only a quasi 
nartv bv becoming suretv on the bond given to release 
the garnishment. The liability of plaintiff in error 
depended entirely upon the outcome of suit between 
the jdaintiff and defendant, with the prosecution and 
defense of which it had nothing to do, but the entry of 
judgment against the defendant automatically by force 
of Sec. 455 required entry of judgment against plain¬ 
tiff in error as suretv on the bond. This was the risk 

* 

it as suretv for hire undertook to assume and seeks 
now to avoid. 

Since defendant in error does not base his claim upon 
Sec. 479a, set out in the brief of plaintiff in error, no 
discussion of its provisions, which seem to be appli¬ 
cable only i to suits originating in the Supreme Court 
of the District of Columbia, is relevant. 

Counsel feels that no answer would be required to 
the bald assumption that defendant in error abandoned 
the case. The fact that the case is in this Court for 
decision wbuld be sufficient refutation even if it were 
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not supported by the Hurley affidavit disclosing the 
efforts he made both before and after the death cff his 
original counsel to obtain vigorous prosecution oi: the 
return of the papers, and the further fact tha*: the 
claim was always carried as an open account on his 
books. 

It is further submitted that any discussion of the 
significance of the Order of July 22, 1929, vacating 
the Order releasing the attachment bond and the | sub¬ 
sequent Order of August 5, 1929, vacating the drder 
of July 22, 1929, and so reinstating the Order releas¬ 
ing the attachment is irrelevant. The right of a c^ourt 
to vacate its orders (no question of term being in¬ 
volved) is purely discretionary and where an order is 
vacated the effect is the same as if such order had 
never existed. 

In re Rochester Sanitarium, 222 Federal 212. 

42 Corpus Juris 55. 

There is no foundation whatever for the inference 
that defendant in error is seeking to take advantage of 
the action of the garnishee in having the Order of (con¬ 
demnation set aside or that the garnishee sought I for 
its own purposes to set up the attachment release tjond 
and the record contradicts the assumption. Counsel 
for defendant in error were served with copy of j the 
motion and notice of hearing (R. 11), and it is pre¬ 
suming a good deal to infer that Mr. Johnson ignored 
a motion so important to his client’s interest and did 
not participate in the hearing at which the attachment 
bond was reinstated. 

It is interesting to note that the eminent counsel ^ho 
represented the garnishee James Baird Company, Inc., 
in that proceeding recognized the error in the entry 
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of judgment, the correction of which is the subject of 
this appeal, and so stated in their motion. Paragraph 
3 reads as follows: 

‘‘3. i That on July 17, 1929, there was entered in 
the above entitled cause a judgment against the 
defendant in favor of the plaintiff, which judg¬ 
ment should also have been entered against the 
said Fidelity and Deposit Company of Maryland, 
surety on the bond as aforesaid, as provided by 
law.” (R. 10.) 


CONCLUSION. 

Defendant in error Hurlev had a claim against the 
Elkins Construction Company for material and labor 
which he asserted by tiling suit in the Municipal Court 
and made an attachment before judgment by way of 
garnishment as he had a right to do because the de- 
fondant was a foreign corporation. The Elkins Con¬ 
struction Company then released the garnishment as 
provided by Sec. 455 of the Code of Laws of the Dis¬ 
trict of Columbia (1924) by filing a bond with plaintiff 
in error Fidelity & Deposit Company of Maryland as 
suretv. The filing of the bond did not create a new 
party defendant or involve Hurley in any responsi¬ 
bility to the surety thereon. All that he was required 
to do was to prosecute his claim against the Elkins 
Construction Company, and having obtained judgment 
against it, by operation of the statute Sec. 455, a joint 
judgment should have been entered against both the 
defendant and the surety. While defendant in error 
could not by reason of Sec. 455 prevent the release of 
the garnishment by the filing of a bond approved by 
the Court, neither was he thereby required to prose¬ 
cute his claim by way of asking for judgment against 
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the surety and he did not exercise any choice ^s to 
against whom he should obtain judgment and could 
not have done so because no choice was open to him. 
The only judgment Hurley could obtain was against 
the.Elkins Construction Company and this he dill ob¬ 
tain. He was not concerned with a private arrange¬ 
ment between the defendant in his suit and a surety 
obtained by it which by becoming such submitted to 
having judgment automatically entered against it in 
the event that judgment was entered against the prin¬ 
cipal on the bond. The defendant in error having ob¬ 
tained judgment against the defendant it became the 
duty of the Clerk to enter a joint judgment against the 
Elkins Construction Company and the Fidelity & De¬ 
posit Company of Maryland, which the Clerk neglected 
to do. It is from the Order of a Judge of the Munici¬ 
pal Court correcting this clerical error that the appeal 
herein is prosecuted and since a mere clerical error can 
be corrected in or out of term the contention of plain¬ 
tiff in error cannot be sustained. ! 

1 

It is respectfully submitted that the judgment of the 
Municipal Court should be affirmed. 

i 

Bioxr B. Libby, 

Attorney for Defendant in Error , 

J. E. Htjkley. 


